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Dealing with fluctuating capacity 

Applying the functional test of capacity and how to 
establish whether a person can really weigh the 
relevant information or not

Understanding the difference between unwise 
decisions made with capacity and incapacitated 
decisions making

What we can learn from remote capacity 
assessments

What to do when a person refuses to participate in 
the capacity assessments itself



CREDIT TO 39 
ESSEX 

CHAMBERS

▪ Much of the information contained in this 
presentation was taken from 39 Essex 
Chamber’s Guide on Fluctuating Capacity. 
Published 18.6.19. Available on: 
https://www.39essex.com/wp-
content/uploads/2019/08/Fluctuating-
capacity-19.6.19-paper-final.pdf

▪ Also see 39 Essex Chambers’ Brief Guide 
on carrying out Capacity Assessing. 
Updated June 2020. Available on: 
https://1f2ca7mxjow42e65q49871m1-
wpengine.netdna-ssl.com/wp-
content/uploads/2019/03/Mental-
Capacity-Guidance-Note-Capacity-
Assessment-June-2020.pdf

https://www.39essex.com/wp-content/uploads/2019/08/Fluctuating-capacity-19.6.19-paper-final.pdf
https://1f2ca7mxjow42e65q49871m1-wpengine.netdna-ssl.com/wp-content/uploads/2019/03/Mental-Capacity-Guidance-Note-Capacity-Assessment-June-2020.pdf


WHAT DO WE 
MEAN BY 
FLUCTUATING 
CAPACITY?

“Fluctuating capacity 
means that a P at 
some times has the 
mental capacity 
pursuant to the MCA 
to make decisions 
and sometimes does 
not…”  

39 Essex Chambers



1. Temporarily 
loss due to 
identifiable 

change

2. Predictable loss 
in circumstances 
which are easily 

identifiable

3. Fluctuations in 
capacity which 

are very 
unpredictable



1. TEMPORARILY 
LOSS

The most straightforward to deal 
with are those individuals who as a 
result of an identifiable change in 
their mental functioning 
temporarily lose decision-making 
capacity…  

This will include those with mental illness 
who have a temporary episode of crisis (for 
example a floridly psychotic episode as a 
result of failing to take medication) or those 
who experience a change in their physical 
health which impacts on their mental 
functioning (for example an elderly person 
with a urinary tract infection).



▪ Some people have fluctuating capacity – they have a problem or condition that gets 
worse occasionally and affects their ability to make decisions. 

▪ For example, someone who has manic depression may have a temporary manic 
phase which causes them to lack capacity to make financial decisions, leading 
them to get into debt even though at other times they are perfectly able to manage 
their money. 

▪ A person with a psychotic illness may have delusions that affect their capacity to 
make decisions at certain times but disappear at others. 

▪ Temporary factors may also affect someone’s ability to make decisions. Examples 
include acute illness, severe pain, the effect of medication, or distress after a death 
or shock. 



2. PREDICTABLE 
LOSS

The second category is those 
whose capacity fluctuates on 
a predictable basis and in 
circumstances which are 
easily identifiable…

For example, some with dementia 
have relatively unimpaired 
functioning in the morning but by 
the afternoon have become 
confused and unable to make 
decisions (a phenomenon 
colloquially known as sundowning). 



3. UNPREDICTABLE 
LOSS

The third category are 
those whose fluctuations 
in their capacity are 
unpredictable…

This category is often associated 
with brain injuries or certain 
forms of mental disorders.



ASSESSING 
FLUCTUATING 

CAPACITY

▪ Remember the legal framework of 
assessing capacity as set out in the 
MCA.

▪ “A person lacks capacity in relation to a 
matter if at the material time he is unable 
to make a decision for himself in relation 
to the matter, because of an impairment 
of, or a disturbance in the functioning of, 
the mind or brain…” (s.2 (1) MCA 2005).

▪ Whether P is ‘unable to make a decision 
for herself in relation to a matter’ is the 
‘single test’ and falls to be interpreted 
by applying the more detailed 
description given around sections 2 and 
3 (York City Council v C at paragraphs 
56 and 58).



• Is there an impairment or disturbance in the 
functioning of the mind/brain? (MCA s2(1))

• If so, you move on to…

Stage 1:

The 
diagnostic 

test/element

• Is the person unable to make a decision? (MCA s3)

• To establish this you ask whether they are unable to a) 
understand, b) retain or c) weigh the relevant 
information or d) communicate their decision. 

• If the person is unable to do any one of these things, 
then it means that they are unable to make the 

decision, so that you then consider…

Stage 2:

The 
functional 

test/element:

• Is this inability because of the identified 
impairment or disturbance? (Case Law)

• Any inability to make a decision has to be because 
of an impairment of, or disturbance in, the 
functioning of the mind or brain and not because of 
other factors, such as the influence of a third party.

Stage 3:

The ‘because 
of’ element:



▪ The main MCA 2005 Code of Practice para 4.26 notes that that some people have 
fluctuating capacity as a result of “a problem or condition that gets worse occasionally and 
affects their ability to make decisions” (the examples being given are manic depression 
(or, as it is now termed, bipolar disorder) or a psychotic illness).

▪ However, whilst the Code indicates steps that should be taken to support a person to take 
their own decision by (for instance) choosing the time of day at which they are most alert, 
it does not indicate what should happen where an assessment is required of a person’s 
ability to make decisions on an ongoing basis as regards a particular matter.

▪ The Code is, in reality, more focused upon when to assess an individual’s ability to make a 
single decision, and how to ensure that they are best supported to enable them to do this.

▪ As stated in paragraph 4.4 of the Code “An assessment of a person’s capacity must be 
based on their ability to make decisions at the time it needs to be made, and not on their 
ability to make decisions in general…” [See also paragraph 4.27 of the Code].



There will be situations in which a person’s fluctuating capacity will impact upon the 
ability of others to rely upon that person’s consent. At any given moment, a relevant 
professional who is required to take reasonable steps to provide care and treatment 
to a person will have to ask themselves as to the basis upon which they are acting. 
In the case of a person with fluctuating capacity, there will at any moment be three 
possibilities: 

1. The person does not have the capacity to consent to the intervention in question and act 
would be carried out in the person’s best interests under s.4 of the MCA.

2. The person has the capacity to – and does – consent to the intervention in question. At 
that point, the act could be carried out on the basis of consent.

3. The person has the capacity to – and does not – consent to the intervention in question. 
At that point, and absent special circumstances (for instance compulsory medical 
treatment for mental disorder under the Mental Health Act 1983), the act could not be 
carried out because it would give rise to an interference with the person’s bodily 
integrity, and hence tortious and criminal liability, as well as – in the case of a person 
discharging a function of a public authority - liability under the Human Rights Act 1998.



a) a person is misidentified as 
having the material decision-
making capacity, purports to 

refuse the act, and the act is not 
carried out on the basis of the 

apparently capacitous refusal, and 
the person either suffers serious 
adverse consequences or dies; 

b) a person is misidentified as 
lacking the material capacity, and 
an act is carried out in the face of 

what is, in fact, a capacitous 
refusal, giving rise to a breach of 
their Article 8 ECHR rights and 

liability on the part of the 
professionals concerned.



▪ Outside the court setting, it will always be for relevant professionals to make the decision, in line 
the test as set out in the MCA, whether the person has, or lacks, the relevant capacity at the time 
that treatment is being recommended or offered. 

▪ Given the operational duties imposed by Articles 2, 3 and 8 ECHR, there is likely to be an 
obligation in a case of fluctuating capacity on the relevant professional to explain why in relation 
to any given decision they determined that the person in question had capacity to refuse a 
necessary intervention; or lacked capacity necessitating the need to provide the intervention in 
their best interests.

▪ Reaching this determination in relation to any given decision may well be practically difficult, 
but in legal terms it is unproblematic.

▪ And remember MCA s.2(4), which provides that in proceedings, the question of whether a 
person lacks capacity within the meaning of the MCA 2005 must be decided on the balance of 
probabilities. 



Principle 1 (MCA s.1(2)), which directs that a person must 
be assumed to have capacity unless it is established that he 
does not. If you cannot displace this presumption of 
capacity, then your default position must be that the person 
has capacity to make the relevant decision.

Principle 2 (MCA s.1(3)), which provides that a person is 
not to be treated as unable to make a decision unless all 
practicable steps to help him to do so have been taken 
without success and that any question whether a person 
lacks capacity must be decided on the balance of 
probabilities.

Principle 3 (MCA s.1(4)) adds that a person is not to be 
treated as unable to make a decision merely because he 
makes an unwise decision.



1. Those whose capacity fluctuates temporarily – complete and interim 
assessment that the person lacks capacity, which can be re-visited once the 
person’s capacity has been maximised and (presumably) returned. 

2. For those whose capacity fluctuates on a predictable basis - professionals can 
circumvent some of these difficulties by getting the person to draw up an advance 
decision (if there is an issue about medical treatment) when the P has capacity to 
do so, or for other decisions setting out in written from how they want to be treated 
during the times that they lack capacity. But when a person lacks capacity, decisions 
will still need to be made in the person’s best interests at that point in time, as there 
is no legal basis for giving “advance consent” (views can however be considered as 
part of best interests decision making process).

3. Those whose capacity fluctuates unpredictably - The real problem arises when 
a P’s capacity fluctuates in an unpredictable manner. These difficulties are 
compounded when the decision at hand needs to be made on an ongoing basis. 
Complex cases such as this often needs to be referred to Court for a decision… 



THERE ARE FIVE 
OPTIONS THAT THE 

COURT MIGHT 
CONSIDER WHERE A 

PERSON APPEARS TO 
HAVE FLUCTUATING 
CAPACITY TO TAKE 

RELEVANT DECISION(S) 
WHICH WILL NEED TO 

BE TAKEN ON AN 
ONGOING BASIS

1. The Court does nothing, leaving it solely to the 
professionals to decide on a moment by 
moment basis.

2. The Court seeks to differentiate between the 
person’s capacity in the abstract to take 
decisions of a particular nature (their 
capability) and their ability to do so at any 
given moment.

3. The Court makes a time-limited order lasting 
say a year, and consider whether, if this is the 
material time period, on balance the person 
during that year has or lacks capacity to make 
the decisions over that period.

4. The Court declares that as at the point of the 
hearing, the person has capacity to take the 
relevant decisions, but indicate, if it can, the 
circumstances under which they might lose or 
lack that capacity.

5. The Court declares that the person lacks 
capacity to take the relevant decisions as at that 
point, but indicates the circumstances under 
which they are likely to have capacity.



▪ Given that there is really no easy answer as to 
how to deal with the issue of fluctuating 
capacity it is perhaps worth looking again at 
how we assess capacity.

▪ Very often the conclusion is reached that a 
person has fluctuating capacity because there 
is a difference between how a person presents 
in assessment and how they in fact make 
decisions in real life. 

▪ This is a common pattern seen in those with 
acquired brain injuries. Confronted with the 
need to make the actual decision, the person’s 
deficits mean that they act with a degree of 
impulsivity which is entirely out of keeping 
with their presentation under assessment. 

▪ More recently we have also become more 
aware of the “trauma response” which could 
likewise render a person unable to make 
reasoned decisions when faced with traumatic 
or threatening situations.

GOING BACK TO 
THE ASSESSMENT 

ITSELF



▪ More research are emerging 
around how past trauma can 
influence decision making, 
particularly in cases involving 
abuse and exploitation.

▪ Jenny Pearce’s A Social Model of 
abused consent (2013) is very 
useful in helping health 
professionals to consider these 
influences in their decision-making 
and developing professional 
curiosity when working with young 
people.

▪ For further information: 
https://www.nwgnetwork.org/agen
cy-structure-abused-consent-
relation-young-peoples-decision-
making/

https://www.nwgnetwork.org/agency-structure-abused-consent-relation-young-peoples-decision-making/


• Is there an impairment or disturbance in the 
functioning of the mind/brain? (MCA s2(1))

• If so, you move on to…

Stage 1:

The 
diagnostic 

test/element

• Is the person unable to make a decision? (MCA s3)

• To establish this you ask whether they are unable to a) 
understand, b) retain or c) weigh the relevant 
information or d) communicate their decision. 

• If the person is unable to do any one of these things, 
then it means that they are unable to make the 

decision, so that you then consider…

Stage 2:

The 
functional 

test/element:

• Is this inability because of the identified 
impairment or disturbance? (Case Law)

• Any inability to make a decision has to be because 
of an impairment of, or disturbance in, the 
functioning of the mind or brain and not because of 
other factors, such as the influence of a third party.

Stage 3:

The ‘because 
of’ element:



▪ There is some clinical research for those with acquired brain injuries establishing a mechanism by 
which such cases can be approached within the four walls of the MCA – see Owen, et al, in their 
paper Clinical assessment of decision-making capacity in acquired brain injury with personality 
change Neuropsychological Rehabilitation (2017), 27:1, 133-148. 

▪ The mechanism is, in brief, that, if the person does not have an awareness of the deficits in their 
decision-making at the time that they are making the relevant decision, they cannot understand, 
use and weigh the fact of those deficits, and they therefore can be said to lack the capacity to make 
the decision.

▪ However, the research does not show that if the P can use/weigh that information, then they do have 
capacity. However, common sense might suggest that if that understanding is there, that person has 
the chance, to recognise during decision making that the deficit is coming into play and ask for 
assistance. 

▪ An example of this being applied in a personal injury case is in Louglin v Singh [2013] EWHC 1641 
(QB) a first instance decision in which the Court accepted the evidence of a consultant neuro-
psychiatrist that so long as the Claimant had capacity to recognise that he needed appropriate 
guidance and assistance, then he could be treated as having capacity in the legal sense.



▪ Clearly then capacity assessments in such cases can only be carried out on the basis of 
evidence of the person’s actual decision-making as well as assessment in interview. 

▪ This then allows the assessor both to consider the decision-making in real life and the 
apparent deficits that it demonstrates, as well as to explore whether the person, in 
interview, can understand, etc the information that the person has those deficits.

▪ This is consistent with the recent NICE guidelines which suggests that a capacity 
assessment must take account of both what is said during the assessment process and 
real time decision making, but does not explain precisely how the MCA capacity test 
should be applied where there is a mismatch.

▪ This also means that part of the ‘relevant information’ that the P would have to understand 
etc at the moment of making the decision (i.e. not in the abstract or in retrospect) is that 
the P has a deficit in decision making.

▪ Approaching the question of capacity in this way has some advantages in that it provides 
a logical way in which the test under the MCA can be applied to that small but legally 
(and factually) difficult cohort of people who appear to have decision making capacity on 
assessment but who regularly make impulsive and unwise decisions in real life. This 
group is the most challenging for those assessing mental capacity and delivering 
services.



▪ Those with personality disorders are also extremely challenging to assess given the seeming fluctuations in 
their presentation. By way of example, Emotionally Unstable Personality Disorder can be characterised by a 
rapidly fluctuating mental state, unstable and labile emotions and a high level of impulsivity. 

▪ However, a person with EUPD can have a balanced and thoughtful conversation when not emotionally 
dysregulated. Hence those with such a diagnosis are another cohort of P’s who are often assessed as having 
fluctuating capacity. 

▪ In a recent unreported case in which this was the factual position faced by the Court, Sir Mark Hedley found 
that in fact P’s personality disorder pervaded her thought processes at all times, not just when she was 
distressed or agitated, and it became manifest. While P had relatively good cognitive function which 
enabled her to understand and retain information, he found that her ability to “weigh” was compromised as 
she viewed “relevant information” through the prism of her personality disorder. 

▪ Accordingly, he found that P lacked decision making capacity in relation to all the matters before the Court. 
This conclusion could be problematic if broadly applied as it could be interpreted to mean that having a 
personality disorder means that a P’s status is to lack capacity. 

▪ Ayre & Ors, Mental capacity and borderline personality disorder, BJPsych Bulletin (2017), 41, 33- 36 sets out 
some of the challenges associated with assessing capacity in those with borderline personality disorders 
and concludes that further research along with clinical consensus and legal guidance is urgently required. 



GP	Toolkit:	Functional	Assessment	Aide	Memoire	

	

Understand

Retain

Weigh	or	Use

Communicate	

What	information	is	relevant?	
ü The	nature	of	the	decision	
ü The	reason	why	the	information	

is	needed	
ü The	likely	effects	of	deciding	one	

way	or	another,	or	making	no	
decision	at	all	

ü The	person	must	
be	able	to	hold	
the	information	
in	their	mind	long	
enough	to	make	
an	effective	
decision.	(MCA	
Code,	Para	4.20)	

	
ü Utilise	means	to	

support	retention	
–	notebooks,	
photographs,	
posters,	videos,	
voice	recorders	
(MCA	Code,	Para	
4.20)	

	

ü Different	forms	of	
communication	
and	
communication	
aids	

ü Accessible	
information	

ü Communication	
support	

ü Does	the	person	recognize	the	
possible	consequences	of	deciding	
one	way	or	another?	

ü Consider	differing	priorities	and	
views	of	risk	



▪ This aspect of the test has been described as “the capacity actually to engage in the decision-
making process itself and to be able to see the various parts of the argument and to relate the one 
to another…”  The PCT v P, AH & the Local Authority [2009]

▪ It is particularly important here to be aware of the dangers of equating an irrational decision 
(or unwise decision) with the inability to make one (or incapacitated decision) - P may not agree 
with the advice of professionals, but that does not mean that P lacks capacity to make a decision.

▪ Further, if a person is able to use and weigh the relevant information, the weight to be attached 
to that information in the decision making process is a matter for that person. This means you 
need to be very careful when assessing a person’s capacity to make sure – as far as possible – that you 
are not conflating the way in which they apply their own values and outlook (which may be very 
different to yours) with a functional inability to use and weigh information. 

▪ This means that, as much as possible, you need as part of your assessment – your conversation – with 
P, to glean an idea of their values and their life story as it relates to the decision in question.

▪ In some cases, it may be difficult to identify whether P is using a piece of relevant information but 
according it no weight, or failing to use the piece of information at all. Psychiatric expertise may 
be of assistance in such cases, as it may explain whether P’s ability to process information is impaired 
and if so, to what extent. 

▪ Also remember that we need to link the inability to the impairment (Causative nexus).



FLUCTUATING 
CAPACITY AND 

EXECUTIVE 
DYSFUNCTION - 39 
ESSEX CHAMBERS’ 

GUIDE TO 
CAPACITY 

ASSESSMENTS

▪ Another common area of difficulty [when assessing weighing of 
information] is where a person – often a person with an acquired 
brain injury – gives superficially coherent answers to questions, 
but it is clear from their actions that they are unable to carry into 
effect the intentions expressed in those answers. 

▪ It may also be that there is evidence that they cannot bring to mind 
relevant information at the point when they might need to 
implement a decision that they have considered in the abstract. Both 
of these situations are frequently referred to under the heading of 
‘executive dysfunction.’ 

▪ Executive function has also been described by Cobb J as “the 
ability to think, act, and solve problems, including the functions 
of the brain which help us learn new information, remember 
and retrieve the information we've learned in the past, and use 
this information to solve problems of everyday life…”

▪ It can be very difficult in such cases to identify whether the person in 
fact lacks capacity within the meaning of the MCA 2005, but a key 
question can be whether they are aware of their own deficits – in 
other words, whether they able to use and weigh (or understand) 
the fact that there is a mismatch between their ability to respond 
to questions in the abstract and to act when faced by concrete 
situations. 

▪ Failing to carry out a sufficiently detailed capacity assessment in 
such situations can expose the person to substantial risks. 



FLUCTUATING 
CAPACITY AND 

EXECUTIVE 
DYSFUNCTION - 39 
ESSEX CHAMBERS’ 

GUIDE TO 
CAPACITY 

ASSESSMENTS

Although there is a (strange) lack of determinative case-law 
on this point, our view is that: 

▪ You can legitimately conclude that a person lacks capacity 
to make a decision if they cannot understand or use/weigh 
the information, that they cannot implement what they will 
say that they do in the abstract, or (if relevant) that when 
needed, they are unable to bring to mind the information 
needed to implement a decision; 

BUT 

▪ You can only reach such a finding where there is clearly 
documented evidence of repeated mismatch. This means, in 
consequence, it is very unlikely ever to be right to reach a 
conclusion that the person lacked capacity for this reason on 
the basis of one assessment alone. 

AND

▪ If you conclude that the person lacks capacity to make the 
decision, you must explain how the deficits that you have 
identified – and documented – relate to the functional tests 
in the MCA. You need to be able to explain how the deficit 
you have identified means (even with all practicable 
support) that the person cannot understand, retain, use and 
weigh relevant information, or communicate their decision. 



Virtual assessments
Telephone 

assessments

Evidence gathering 

by others on your 

behalf

Looking at previous 

assessments and other 

reports/evidence



▪ When completing remote capacity assessments, 
triangulation of evidence is key to prevent or minimise bias. 

▪ This could include:

▪ Gathering information from a conversation with the 
person concerned;

▪ Asking others, such as professionals, carers and family, the 
same questions that you asked the person and comparing 
responses;

▪ Interrogating the new evidence you collected against 
other information that you may already hold, such as 
previous capacity assessments and Care Act documents.

▪ Much more robust way of completing a capacity assessment 
and same approach could be applied when dealing with 
assessments involving fluctuating capacity, e.g. where there 
is the ”repeated mismatch” as discussed before.



▪ 39 Essex Chambers’ Brief Guide to Assessing Capacity…

▪ A problem that can be encountered in practice is where the person declines to take 
part in a capacity assessment. 

▪ It is important to distinguish between the situation where the person is unwilling
to take part in the assessment, and the one where they are unable to take part. 

▪ As Hayden J emphasised in Re QJ: “[i]t is important to emphasise that lack of 
capacity cannot be established merely by reference to a person’s condition or an 
aspect of his behaviour which might lead others to make unjustified assumptions 
about capacity (s.2(3) MCA). [In this case, a]n aspect of [the person’s] behaviour 
included his reluctance to answer certain questions. It should not be construed from 
this that he is unable to. There is a good deal of evidence which suggests that this is a 
choice.”



▪ It is also important to think of ways in which to seek to persuade the person to take part, for 
instance on the basis that helping the assessor will help them. Solutions in reported cases have 
included identifying whether the reason for non-engagement is embarrassment about particular 
issues and finding ways which allow the assessing of capacity with requiring confronting the person 
with the issue and giving the person an element of choice as to who will carry out the assessment. 

▪ If there is reason to think that the person’s non-engagement is down to the actions of another 
person, it may be necessary to think about the use of inherent jurisdiction, although the Court of 
Protection could make orders requiring that person to allow access where it has reason to believe 
that the individual in question may lack capacity.

▪ Ultimately, however, it is not possible to force a person to undergo a capacity assessment.  It will 
therefore be necessary to consider whether there is enough surrounding evidence to come to 
a reasonable belief that the person lacks capacity, if steps are going to be taken on the basis 
of s.5 MCA 2005. [Note – think about guidance on remote assessment]

▪ If the stakes are high, for the person or others, then it will be necessary to make an 
application to court to decide whether the person has or lacks the capacity to make the 
relevant decision.



Learning sponsor


